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foreword

While courts are conservatve insttutons, and
that is ofen justfed, they are not immune to
changes in society, nor should they be. In partc-
ular, we have seen in recent tmes the signifcant
developments of technology used to enhance
the delivery of justce by courts in many ways.

Indeed, the introducton of modern forms of
technology into courtrooms has been one of
the most signifcant changes in courts in recent
decades. None of these technologies has had

a greater impact than videoconferencing and
CCTV, which, as this report notes, is now widely
used in courts for a variety of purposes.

This study, a partnership between justce agen-
cies and researchers, set out to address an im-
portant issue for justce policy: how to improve
the quality of partcipaton in court processes
using these technologies. As the former Director
of Public Prosecutons for the Australian Capital
Territory, | was enthusiastc about the project
and was pleased to join it as an industry partner;
other industry partners included the justce de-
partments of Victoria and Western Australia.

foreword

Courts and justce departments have a duty of
care to court users; they should ensure that
people are treated courteously and their needs
for informaton and safety are met. One group
of users who require special atenton are vul-
nerable witnesses, especially child witnesses

and adult victms of sexual assault. Another
such group are witnesses, defendants or accused
persons who live substantal distances from the
court.

Yet a further issue is caused by the increasing
reliance of courts on testmony from experts,
who may be based interstate or overseas. Even
for those based locally, but especially for those
further away, tme spent travelling or waitng
in court is tme not spent on processing other
cases or dealing with clients or patents for those
experts who are not full-tme forensic experts.
Reducing this tme can save costs for partes as
well as minimising disrupton to busy practces
and those they serve.

There are also concerns about implicatons for
cost, safety and security associated with trans-
portng defendants to and from courts for pre-
liminary hearings or bail applicatons.

To provide more efectve and less disruptve
partcipaton in court processes by vulnerable
and expert witnesses, as well as prisoners or
protected witnesses, remote facilites are now
being provided to allow their partcipaton
without the need to enter the courtroom physi-
cally. These facilites may be purpose-built, that
is, designed specifcally for that purpose, or they
may have uses beyond providing an entry point
to the court via videoconferencing.

This research reveals that remote partcipa-
ton facilites have ofen been sub-standard —
cramped, clutered, uncomfortable and not con-
ducive to providing an appropriate environment
for the remote partcipant. Video technologies
have ofen been inadequate, with restricted
vision and sound both for the court and the wit-
ness and limited eye-contact. Court processes
have not always adjusted to video technologies,
with inadequate preparaton of witnesses and
insufcient orientaton for the remote interac-
ton.

The Gateways study developed ‘enhanced’ proc-

esses and environments for remote witnesses
and, in an experimental situaton in the Victo-



rian County Court, measured the impact of any
change on both witnesses and ‘jurors’.

Having experience as both a litgator and now as
a judicial ofFcer, | am very aware of the impor-
tance of this study and the value of its outcomes
to courts struggling to address the need to make
best use of the available technology.

The set of guidelines presented here provides
detailed recommendatons about how to use re-
mote witness facilites more efectvely in court
processes. Proposals in these guidelines include:
making remote witness rooms more comforta-
ble, with access to natural light and visual relief;
improving eye-contact between the remote
partcipant and the person with whom they are
speaking in the court; providing diferent views
of the court for vulnerable and expert witnesses;
and providing a second channel for display
technologies. This document provides a valuable
resource for those developing new courts, such
as those in the ACT.

The guidelines also suggest that, while improv-

ing the technology and environment will result
in improved outcomes for remote partcipaton,

courts will get even beter value out of invest-
ments in infrastructure when court processes
are adapted to change the way remote partci-
pants are oriented and introduced to the court-
room.

| strongly endorse the guidelines and recom-
mend that courts, other justce agencies, justce
departments, architects, planners and all in-
volved in the administraton of justce through
the court system pay careful regard to them and
the implicatons they have for a healthier justce
system and courts that beter meet the needs of
those required to partcipate in it, ofen not of
their own wish.

This research most successfully brought together
scholars from many diferent disciplines. It re-
sulted in the successful completon of two doc-
toral theses: Dr Emma Rowden in Architecture
and Professor Anne Wallace in Law. Its undoubt-
ed success was also very much dependent on
the contributons of many judicial o¥cers, court
administrators and court staf, who donated tme
and expertse to contribute as partcipants in the
research.

For my part, it was a fascinatng, educatve, eye-
opening and very satsfying experience.

| thank very much all of the partcipants for the
valuable contributon they made to this project
and through it, hopefully, to a beter justce
system.

The Honourable Justce Richard Refshauge
Supreme Court of the ACT
20" March 2013
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1. executve summary

Introducton

This report details the fndings and recommenda-
tons of a three-year Australian Research Council
Linkage Project Gateways to Justce: improving
video-mediated communicaton for justce par-
tcipants (2008-2011; LP0776248) led by Profes-
sor David Tait of the Justce Research Group, Uni-
versity of Western Sydney. This project set out
to investgate whether the use of videolinks! in
justce setngs was achieving its objectves and to
make recommendatons to improve its use, with
a partcular focus on the use of videolinks to take
evidence in court.

This study found that current practces do not
necessarily ensure that the benefts promised by
new technologies are being realised to their full
extent. As courts are recognising the need for a
holisitc approach in other areas of their opera-
tons, this report confrms that the use of this
technology should be considered within a frame-
work that includes:

1 ‘Videolinks’ is a term used throughout to encom-
pass both Closed Circuit Television (CCTV) and videocon-
ferenced enabled video-mediated communicatons. See
glossary for further informaton.

* The legislaton guiding its use;

 The built environment in the courtroom and in
the remote locaton;

= Court processes, protocols and rituals;

e Training regimes provided for courts staf, law-
yers and judicial oFcers;

e The design and confguraton of the videolink
technology itself.

This research found that remote court partci-
paton is more likely to be successful if each of
these elements are designed to complement one
another.

Videolink Use In Australian Courts

Moves towards increasing use of videolink tech-
nologies and remote partcipaton in court pro-
ceedings need to be viewed within the following
insttutonal policy context:

e The shif from an insttutonal framework to a
service-provider model;

 Eforts to make courts more accessible;

« Increasing diversity and specialisaton of court
types; and,

« Increased concern about security.

Gateways to Justce: design and operatonal guidelines for remote partcipaton in court proceedings



The use of videolinks has expanded considerably
from their original purposes: to allow vulnerable
and child witnesses to give evidence remotely dur-
ing a trial and to link defendants to the court from
prisons. Videolinks are now used for a multtude
of other purposes that are detailed on pages 21-2
of this report, and the range of uses seems to be
contnually expanding. However, perhaps surpris-
ingly, our research found that courts generally do
not keep systematc records of videolink use.

The Gateways to Justce Project

The Gateways to Justce Project had four aims:

1. To describe how the social, technological
and built environments of remote witness facili-
tes afect the experience of justce partcipants.
2. To identfy the factors that produce a
greater sense of presence for users of remote
witness facilites and facilitate more efectve
communicaton between them and partcipants
elsewhere.

3. To measure the impact of selected chang-
es in the design and use of remote witness facili-
tes on a sense of presence and quality of com-
municaton.

1. executive summary

4. To develop best practce guidelines for the
most efectve use of remote access facilites in
the administraton of justce.

These aims were to be met by the three main re-
search questons:

1. How are video communicaton facilites
currently used for justce purposes?
2. What is the relatve impact on presence

and quality of communicaton of upgrading the
technological environment of video communica-
ton facilites, the social and built form environ-
ment, and both of these together?

3. How can video hearings be introduced
into regular justce processes in a way that best
promotes efectve communicaton and sense of
presence?

Methods

To ensure robust fndings, data was collected
through a variety of diferent methods. The
methods and the key fndings they produced are
summarised below.

a) LITERATURE REVIEW

Diferent types of informaton and research sur-
rounding videolink use in courts were analysed.
These included criminological studies of videolink
use in courts, government reports, academic
commentaries, and literature from the disciplines
of media, communicatons studies, architecture,
design and environmental psychology.

Key fndings from the literature review:

» Most studies of videolink use in courts address
questons from within a single disciplinary per-
spectve;

= Architectural perspectves and other analy-
ses of the design of remote spaces are lacking,
partcularly regarding what features consttute
‘healthy’ environments that promote wellbeing
and improved human performance;

* There is a focus on its use for witnesses and de-
fendants as opposed to other users, such as the
remote expert or the remote judge;

« The ritual elements of courtroom experiences,
including establishing distances, recognising hier-
archy and being ‘on show’ were recognised in the
commentaries, but were insufciently recognised
in the experimental studies and evaluatons;



« Studies from the disciplines of media and com-
municaton studies can be helpful in identfying
features of technology-mediated communica-
tons that may contribute to their efectveness
for partcular tasks.

b) ANALYSIS OF LEGISLATION AND CASE-LAW
Legislaton in all Australian jurisdictons permits
remote partcipaton for a range of purposes,
including giving evidence (both for witnesses
deemed vulnerable and those who are not) and
linking defendants in custody to courts. A review
of legislaton enabling remote partcipaton in all
Australian States and Territories was conducted
for this project (see Appendix A), as well as in-
ternatonal practces (e.g. EU and the USA). Sub-
ordinate legislaton was also examined, as well
as court rules and practce directons. Case-law
from all Australian jurisdictons that interpreted
and applied these provisions was also analysed
to ascertain to what extent courts were requiring
performatve standards to be met when permit-
tng the use of videolinks.

Key fndings from legislaton and case law:
 Although some atempts at uniformity are rec-

ognizable, partcularly in the case of interstate
witnesses, statute law appears to have developed
on a fairly ad hoc basis.

« There is no complete and comprehensive legis-
latve provision for the use of videolinks in courts
in any Australian jurisdicton;

e There is a presumptve use for vulnerable and
child witnesses;

= Approaches to partcipaton by defendants vary;
« Judicial oFcers have broad discretonary pow-
ers in relaton to the use videolinks;

« Only some operatonal issues are addressed in
the legislaton;

* Legislaton, court rules and practce directons
include litle in the way of performatve stand-
ards;

e There is limited atenton to technical stand-
ards;

» Case-law reveals that discretonary powers to
impose conditons appear to be under-utlised;

e Unlike some overseas jurisdictons, there is a
lack of detailed guidelines to help guide decision-
making processes.

c) SITE VISITS
The research team analysed sites involved with

videolinked court proceedings in over 40 court-
houses and 20 remote sites. Researchers col-
lected data on a range of spaces that a remote
partcipant might experience. They documented
the quanttatve elements (such as room size,
number of windows, locaton proximate to other
places in the building, the physical arrangement
of furniture, the items of technology present), as
well as more qualitatve elements (such as the
quality of fnishes, the quality of the technol-
ogy, the ambience of the room, and the extent
to which the technology had been integrated into
the built fabric).

Key fndings from site visits:

e There are a diverse range of types, sizes and
scales of spaces used for remote court partcipa-
ton, some of which are used solely for videolinks
to courts, others of which are used for other pur-
poses when not linked to court;

* Many remote facilites could be described as
‘unhealthy’ spaces when examined from the per-
spectve of the environmental psychology litera-
ture that describe spaces promotng wellbeing;

* Remote spaces are generally small, bland and
anonymous in character;

Gateways to Justce: design and operatonal guidelines for remote partcipaton in court proceedings



= Remote rooms ofen lack access to natural light
and views;

 The videolink equipment dominates the design;
= The videolink equipment is not well integrated
to the built environment, ofen appearing on a
moveable trolley;

* The remote partcipant generally has limited
views of the courtroom onscreen;

e There are ofen difcultes viewing documents
over the link.

d) OBSERVATIONS AND EXPERIENCES OF RE-
MOTE PARTICIPATION

The research team observed remote and dis-
crete courtroom setngs. Observaton fndings
revealed discrepancies between the legislaton
and practce notes describing how remote par-
tcipaton should occur, and what was happening
in practce.

Key fndings from observatons and experiences:
e The image of remote partcipant is ofen dis-
torted;

e There are difcultes with simulatng eye-con-
fact;

 There are difcultes displaying multple images;

1. executive summary

e There is ofen an unnatural dislocaton of the
sound of the voice from image of speaker;

» Audio quality is ofen poor with voices sounding
unnatural and lacking in clarity.

e) SEMI-STRUCTURED INTERVIEWS

Interviews were conducted with 61 stakeholders,
including judicial oFcers, lawyers, court staf, ex-
pert witnesses, remote court o¥cers, court ad-
ministrators and architects experienced in court
buildings.

Key fndings from semi-structured interviews:

A diverse range of opinions were expressed, but
overall, videolinks were seen as a positve step.
Where concerns were voiced, they focused on:

e The adequacy of the environmental and tech-
nological conditons of the remote space and vid-
eolink;

e The efect of the perceived “remoteness” of
the remote partcipant on the impressions of that
person formed by the jury;

» The ability to assess credibility and the capacity
to confront the remote partcipant;

» The efect of appearing from the remote space
on the behaviour of remote partcipants, feeling

that this ofen led remote partcipants to act in a
manner out of keeping with a courtroom setng;
» The practce of sentencing by videolink result-
ing in a loss of impact on the defendant and the
wider community.

f) THE GATEWAYS EXPERIMENT

This was a controlled experiment designed to test
the relatonship between some of the variables
that had been identfed as having the potental
to impact on the success of video-mediated en-
counters. It focused on one partcular type of
encounter: between the witness (expert or non-
expert) and the courtroom partcipants who re-
ceive their evidence (lawyers, judicial ofcers and
jurors).

Four conditons were tested, including one con-
trol conditon. The control conditon involved a
‘standard’ environment and ‘standard’ process
(BB) and the three experimental conditons were:
enhanced environment and enhanced process
(AA), standard environment and enhanced proc-
ess (BA), and enhanced environment and stand-
ard process (AB). Partcipants included 170 mock
jurors, 64 lay witnesses and 21 expert witnesses.



Witnesses viewed a short extract from a fim
showing a shootng incident, and they were then
escorted to the remote witness room. Jurors ob-
served the four remote witnesses giving their
testmony, representng each of the four condi-
tons. The responses of both witnesses and ju-
rors to these conditons was measured from their
responses to questonnaires administered at the
conclusion of each witness’s testmony (see pag-
es 33-34 for more details on methodology).

Key fndings from the experiment:

= Improving the process (that is, the way the re-
mote partcipant is informed, supported and ori-
entated to the courtroom) has a positve efect,
and improving the environment has a positve ef-
fect. However, improving both has a compound-
ing efect;

e The quality of the environment of the remote
space is notced by those in the courtroom;

= Improving the quality of the videolink technol-
ogy is notceable by those in the remote space
and the courtroom;

e Improved technology and environment in the
remote space indicates an improved interacton
with those in the courtroom.

Synthesis of the fndings

The study had two major fndings:

Firstly, the way in which videolink technology
is implemented has a real impact on service
delivery, and therefore justce outcomes; how
videolinks are used, their design and operaton,
maters.

Secondly, a successful videolinked court en-
counter requires careful consideraton of the
technology, environments, personnel, protocols
and legislaton that enable their use. These fac-
tors work together and none of them should be
ignored or viewed in isolaton. The type of the
remote partcipant, the reason for their remote
partcipaton, and the nature of the remote space
from which they appear, are key factors in de-
termining the way in which these components
should be confgured to achieve the best result.

Types of remote partcipants
We identfed nine main categories of potental
remote partcipants:

1. Lay witness
2. Vulnerable witness
3. Expert witness

Defendant

Judicial ofcer
Lawyer

Public gallery

Media (press gallery)
Interpreters.

© oo N OA

In the operatonal and design guidelines we iden-
tfy the recommendatons that have more spe-
cifc relevance to a partcular type of partcipant
where appropriate.

Remote for access, remote for separaton?
Reasons for partcipatng remotely may also be
defned as either:

1. Remote for providing access:

- giving evidence

- for appearing (e.g. remote defendant)

- atending (e.g. family in remote locaton)

- presiding (remote judge)

- advocatng (remote lawyer), or,

2. Remote for providing separaton:

- giving evidence (vulnerable or protected wit-

2 Rowden (2011): 67. Full bibliographic
details of all references can be found in the “selected bibli-
ography”, page 91.
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ness)
- atending (partes in confict, disruptve defend-
ant).

Types of remote spaces

Remote Spaces can be classifed according to
whether or not they are used for other purposes,
or, whether they are used solely for videolinks.
They are either:

1. Dedicated remote facilites: These are
generally purpose-built remote rooms and as-
sociated spaces that are only used for videolinks
and are not used for any other purpose. Exam-
ples of this type include the Remote Witness
Facility within or atached to a courthouse, or a
videoconferencing room in a prison, or,

2. Multpurpose remote spaces: These spac-
es are only occasionally linked to the courtroom.
For instance, our study found that a remote court
partcipant might fnd themselves in settngs as
varied as a hospital chapel or tea room, a busi-
ness centre videoconference room, a university
ofce, a multfuncton meetng room, or a room
that doubles as a storeroom.

1. executive summary

Assistance to the remote partcipant:

We identfed two diferent types of remote ap-
pearances:

1. Assisted appearances: some remote par-
tcipants are accompanied by a remote court
oTcer, or other support person (e.g. child wit-
nesses; defendants appearing from prison). The
remote court oFcer operates the technology and
may provide additonal informaton about the
court process to the partcipant, or,

2. Unassisted appearances: some remote
partcipants are alone in the remote space (e.g.
most expert witnesses) and have the responsibil-
ity for acceptng the videolink call, and setng up
the room beforehand.

Two rooms in one: what the court sees and what
the remote partcipant sees

Any remote space can be seen as divided in two:
Remote Room a = what the remote partcipant
sees of the space (when seated); and,

Remote Room b = what the court sees of the re-
mote partcipant and the remote space (Figure

E1).3

3 Rowden (2011): 332 & Appendix H.

Figure E1: Plan of the remote space showing ‘two rooms
in one’ - demonstratng that what the remote partcipant

sees of the room (remote room a) is diferent from

what the courtroom sees (remote room b). (© Emma

Rowden).



Recommendatons
Our recommendatons are confgured around
four stages of “the remote court encounter”:

1. Prior: What happens before the day of
the court appearance;

2. Thresholds: A threshold is the transiton
between one state, or place, with another. This
stage refers to what occurs at the remote space
on the day of the court encounter. Thresholds
may be crossed multple tmes and at several
points during a remote appearance. They may
take the form of a physical threshold (moving in
and out of the remote room), as well as a techno-
logical threshold (connectng and disconnectng
the videolink to the court).

3. The Encounter: What occurs over the
course of the videolink; and,
4. Aferwards: What occurs afer its conclu-

sion (both short-term and longer-term actons).

Our recommendatons and design guidelines
identfy and address key issues that arise at each
stage, and are either to do with suggested chang-
es to the process (addressing court protocols,
procedures and administratve maters), or the

design (addressing the technological and envi-
ronmental conditons) of the videolink.

General Recommendatons:

. The court should consider the nature of
the evidence to be given (traumatc personal evi-
dence versus non-controversial and non-personal
evidence) when considering additonal support.
. All vulnerable witnesses should be as-
sisted, as the additonal cognitve load caused by
the operaton of the technology can cause undue
stress.

. Unassisted remote witnesses may require
additonal checking to ensure that they under-
stand instructons and/or what is occurring.

. Remote room b (see Figure E1 on pll)
should always frame the remote partcipant in a
way that gives the impression to those watching
from the courtroom that the remote partcipant
is being treated with dignity and respect, and that
there is nothing distractng or diminishing the ap-
pearance of the remote partcipant.

The following tables on pages 13-16 provide a
summary of key strategies to operatonalise the
Tndings of this research. A more detailed version
of these recommendatons can be found on pag-
es 45-79.

Gateways to Justce: design and operatonal guidelines for remote partcipaton in court proceedings



summary of key strategies for improving the remote encounter

KEY ISSUES: “PRIOR”

IMPROVING THE PROCESS

IMPROVING THE DESIGN

5.1.1 INFRASTRUCTURE AND PRO-
CEDURES FOR VIDEOLINKS

e Maintain a central registry of facilites
available for videolinks

« Streamline the process for court
permissions

» Standardise procedures for booking the
link and rescheduling the link

e Adopt minimum standards for optmum
design of remote witness facilites and for
selectng sites suitable for occasional links
to courts (see Appendices B & C)

« Design technology at same tme as the
built environment

 Fine-tune the design of the remote
facilites during the commissioning stage
and document optmum conditons in
central registry

5.1.2 PREPARING FOR EACH
VIDEOLINKED ENCOUNTER

1. executive summary

e Brief the remote partcipant about a)
what to bring with them; b) what to wear;
and, c¢) what to expect

« Test and modify the link as necessary with
the remote partcipant prior to their sched-
uled appearance

e Provide the remote partcipant with in-
formaton and support on the day of their
appearance

 Provide orientaton to the court for all re-
mote partcipants

e Ensure day-to-day maintenance for dedi-
cated remote facilites and for multpur-
pose remote spaces

« Allow for pre-and post-court videolinks as
required

e Tailor the confguraton of the videolink
for each individual case
« Plan for the possible need to reconfgure
the technology, the courtroom and/or the
remote space
e Establish pre-set camera confguratons
for diferent types of remote partcipants
 Provide capacity:
- to display documents and exhibits
- to display a wide variety of
courtroom views
- for a self-view



KEY ISSUES: “THRESHOLDS”

IMPROVING THE PROCESS

IMPROVING THE DESIGN

5.2.1 WAITING IN SAFETY

e Provide informaton for remote partci-
pant as to approximate duraton of waitng
tme (20 minutes away; 5 minutes away; 60
seconds before appearance, etc)

= Provide appropriate reading material for
the type of remote partcipant in the wait-
ing area

= Provide an entry sequence that ensures
safety and privacy

 Provide adequate facilites in waitng ar-
eas (e.g. tea bench, toilets) with a pleas-
ant outlook, paintngs and natural light

* Provide a second line of communicaton
between remote space and the court

5.2.2 TRANSITION FROM THE
OUTSIDE WORLD TO THE COURT
SPACE

e Provide informaton and support when
the unassisted remote partcipant needs to
accept the videolink call

e Greet and welcome the remote partci-
pant to the court

e Check sound and vision is adequate by
asking if all partcipants can see and hear
e Check the comfort of the remote partci-
pant

= Exaggerate the threshold through archi-
tectural features (such as lightng, change
in ceiling height, change in materials,
deep architraves, or colour) to help clarify
the distncton between the remote court
space and the waitng areas

» Make clear the distncton between be-
ing “in court” and “out of court” through
signals and/or technology

5.2.3 BEING IN COURT

Gateways to Justce: design and operatonal guidelines for remote partcipaton in court proceedings

« Provide a clear signal to indicate that the
remote space is ‘live’ to the courtroom, or
not (e.g. On or OF signalling)

« Create a formal atmosphere to assist the
remote partcipant to maintain a demean-
our appropriate for the court settng

» The remote space should convey a sense
of respect and dignity towards the re-
mote partcipant and be evident to those
watching from the courtroom

 The view of the court should convey the
presence of the court to the partcipant

e The remote facility should be comfort-
able, spacious, clean and private, ideally
with an outlook and natural light.



KEY ISSUES: “THE ENCOUNTER”

IMPROVING THE PROCESS

IMPROVING THE DESIGN

5.3.1 PRESENTING THE REMOTE
PARTICIPANT TO THE COURT

» Uphold presentaton standards during the
link, e.g. good audibility; size of partcipant
onscreen is life-size, etc.

e If standards are not met, act immediately
to rectfy (including haltng proceedings to
follow necessary steps)

 Provide capacity for multple views during
a videolink

 Be alert for distractons and unantcipated
efects

e Exert judicial control over the remote
space

(No design issues have been noted here as
these should be addressed at other stages
of the process)

5.3.2 PRESENTING THE COURTROOM TO
THE REMOTE PARTICIPANT

» Uphold presentaton standards during the
link

5.3.3 DEALING WITH BREAKDOWNS
AND FAILURES

1. executive summary

e Take a broad view of what consttutes a
breakdown or failure and have established
contngency plans

» Encourage all partcipants to notfy the ju-
dicial oFcer if modifcatons are required or
if a breakdown has occurred

= Judicial oFcers should facilitate manage-
ment of remote space, and support for re-
mote partcipant

e Provide training for judicial o®cers as to
the capacity of the technology




KEY ISSUES: “AFTERWARDS”

IMPROVING THE PROCESS

IMPROVING THE DESIGN

5.4.1 IMMEDIATELY AFTER THE
LINK HAS FINISHED

e Defne clearly when the videolink has
ended for the remote partcipant and in-
court partcipants

e Provide de-briefng informaton to the
remote partcipant to ensure they have ad-
equate follow-up with support person and/
or their lawyer

 Provide facilites to enable pre- and post-
appearance links between remote partci-
pant and their support person and/or their
lawyer (see Appendix B)

5.4.2 ONGOING

e Undertake regular reviews of videolink
procedures (establish a working party)

» Obtain feedback from court users on the
remote court experience

« Create regular opportunites for refecton
and feedback from the judiciary, court staf
and others appearing by videolink

e Maintain accurate records of both CCTV
and videoconference use, as well as other
platorms such as Skype, to help target im-
provements (see Appendix D for suggested
proforma)

e Regularly update the design guidelines
for remote facilites and courtrooms (Ap-
pendix B), and selecton of multpurpose
remote facilites (Appendix C) based on
feedback and recommendatons of review
process
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Publicatons arising from the research

The fndings of this research have been published
in a variety of diferent formats, and further pub-
licaton is ongoing. The following is a list of pub-
licatons to date that readers may fnd useful for
further reference.

Rowden, E. (forthcoming). The Remote Witness Facility
for vulnerable and child witnesses: new perspectves on
an emerging spatal typology. In Brancos, P. (Ed.) Sociolo-
gia do(s) Espaco(s) da Justga: Dialogos Interdisciplinares.
Coimbra: CES/AImedina.

Rowden, E. (2013). Virtual Courts and Puttng ‘Summary’
back into ‘Summary Justce’: Merely Brief, or Unjust? In J.
Simon, N. Temple & R. Tobe (Eds.), Architecture and Justce:
Judicial Meanings in the Public Realm (pp. 101-113). Farn-
ham, Surrey: Ashgate.

Rowden, E. (2011). Remote Partcipaton and the Distrib-
uted Court: an approach to court architecture in the age of
video-mediated communicatons. Unpublished PhD Thesis.
University of Melbourne, Melbourne. Abstract available at
<htp://repository.unimelb.edu.au/10187/11155>.

1. executive summary

Rowden, E., Wallace, A., & Goodman-Delahunty, J. (2010).
Sentencing by videolink: Up in the Air? Criminal Law Jour-
nal, 34(6), 363-384.

Wallace, A. (2008). ‘Virtual Justce in the Bush’: The use of
court technology in remote and regional Australia. Journal
of Law, Informaton and Science, 19, 1-21.

Wallace, A., & Rowden, E. (2009). ‘Gateways to Justce: The
Use of Videoconferencing Technology to Take Evidence in
Australian Courts * paper presented to the 9th European
Conference on e-Government, 29-30 June 2009, University
of Westminster, London, UK. In Dr Dan Remenyi (ed) 9th
European Conference on e-Government, 29-30 June 2009
Proceedings. London: Academic Publishing Internatonal.

Wallace, A. (2011). Justce and the “Virtual’ Expert: Using
Remote Witness Technology to take Forensic Evidence. Un-
published PhD Thesis, University of Sydney, Sydney.

Wallace, A. (forthcoming). ‘Using Videolink to take Forensic
Evidence — Lessons from an Australian Case study’ Interna-
tonal Journal of Evidence and Proof.
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Figure 1: Remote Court Partcipaton - this map demonstrates the diferent types of court users that are currently access-
ing court proceedings in Australian courts (© Emma Rowden, taken from Rowden, 2011: 84).
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2. Introducton

This report identfes and examines the issues as-
sociated with implementng videolinks in justce
setngs.’ It reports on the fndings of a three-year
Australian Research Council Linkage Project Gate-
ways to Justce: improving video-mediated com-
municaton for justce partcipants. The Gateways
to Justce project investgated whether the use of
remote partcipaton technology was achieving
its objectves and set out to make recommenda-
tons to improve its use.

The discussion and recommendatons outlined
in this document are based on fndings that
emerged from:

a) a review of the Australian and internatonal lit-
erature on the use of videolinks in courts;

b) interviews with stakeholders in Australia;

C) site visits to courts and videoconferencing facil-
ites across Australia, as well as Germany, United
Kingdom, Ireland, France, Luxembourg, the Neth-
erlands, and several internatonal courts for com-
paratve purposes; and,

d) an experiment comparing conditons in remote
court facilites.

4 See glossary for our defniton of ‘videolinks’.

2. introduction

The guidelines, set out in ‘synthesis of key fnd-
ings’ (pp45-79), provide a list of actons that
courts should consider in implementng remote
communicaton technologies, with detailed spec-
ifcatons provided where possible. It is likely that
priorites will be defned according to local needs,
with some facilites providing more comprehen-
sive services than others.

Previous approaches to analysing the use of vid-
eolink technologies in court environments have
tended to take an unproblematc view of the
technology. In many accounts the audio-visual
equipment that enables remote partcipaton is
viewed as a tool, but not as something that nec-
essarily changes or alters the nature of the inter-
acton. As courts are recognising the need for a
holisitc approach in other areas of their opera-
tons, this report confrms that technology should
be planned within a holisitc framework that in-
cludes:

e the legislaton guiding its use;

e the nature of the built environment in the
courtroom and in the remote locaton;

e the extent to which the design of court proc-
esses, protocols and rituals are adapted in sympa-

thy with the changes imposed by the technology;
e the training regimens provided for staf and
judicial ofFcers; and,

e the design and confguraton of the videolink
technology itself.

Our research supports the contenton that with
the distributon of court space by the introduc-
ton of videolinks, court rituals and protocols
should be amended accordingly. In other words,
remote court partcipaton is more likely to be
successful if the physical environment, the tech-
nology, court rituals and protocols are designed
to complement each other, rather than assuming
that existng practces will necessarily work with-
in this new court environment.

We begin this report by examining the policy
context that has given rise to the need for this
research, before outlining the research project
itself. A detailed synthesis of the fndings is ac-
companied by design and operatonal guidelines
to assist courts, and others, in implementng our
recommendatons. This is followed by two case
studies to illustrate how these recommendatons
might be implemented in diferent settngs.



3. policy context

Figure 2: Model of Courtroom including remote wit-
ness videolink (top lef of image behind witness box) -
as found at the Child Witness Unit in Melbourne. Such
initatves help provide additonal informaton and
support to court users to make the court experience
more accessible (© Emma Rowden).

3.1 Recent Shifs in Australian Court
Policy

Shif from Insttutonal Framework to Service-
Provider Model

The Parker report, Courts and the Public, released
in 1998 identfed a shif in the relatonship be-
tween courts and their users from court-centric
to a customer-centric focus.® In the years since,
courts have increasingly sought to measure the
satsfacton of stakeholders with their court ex-
perience, and to design court facilites and proc-
esses with a more direct focus on their needs.

Making Courts More Accessible

The trend to the service-provider model has di-
rected more atenton to the needs of partcular
types of court users, including indigenous peo-
ples, people who are homeless, people with drug
or alcohol dependency, and victms of sexual as-
sault or family violence. The extent to which such
groups experience full access to the courts, that
is, access to the full range of court facilites and
services relevant to their needs, has been iden-
tfed as a signifcant issue. There has been an

5 Parker (1998): 26-28. Full details of all references
can be found in the ‘select bibliography’, pp91-94.

increasing focus on providing beter informaton
and support to partcular groups of court users,
such as vulnerable and child witnesses (see Fig-
ure 2). Coupled with this is a trend towards pro-
viding more accessible court buildings and justce
facilites.

Diversity in Court Types

Associated with the focus on accessibility has
been an increasing trend towards specialisaton
that has taken several forms. There has been in-
creasing specialisaton in types of courts, and a
proliferaton of specialist lists and divisions within
courts. In part, the impetus for this has been a
desire to improve customer service by provid-
ing more eFcient dispositon of maters. Judicial
oFcers who specialise in a partcular case-type
are empowered to actvely case manage their
lists, and might be expected to deliver faster and
more robust outcomes. The growth of tribunals
and the move to ‘therapeutc’ justce processes,
such as drug courts, mental health courts and
specialist courts for indigenous citzens are fur-
ther evidence of this trend. In the later, specialist
expertse is intended to deliver better outcomes
by contributng to long-term resoluton of under-
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lying problems that result in infringement of the
criminal law.

Climate of Security

As the drive for accessibility has accelerated, at
the same tme another, perhaps confictng, trend
has emerged. In the decade since 11" Septem-
ber 2001, courts, like other civic buildings, have
operated in a climate of increased concern about
the potental for terrorist atacks on public inst-
tutons and ofcials. This has heightened existng
concerns about the potental security risks asso-
ciated with court proceedings, resultng in the im-
plementaton of ‘airport-style’ security processes
at the entrance to many court buildings in large
metropolitan or suburban city areas. There have
also been increased concerns about the security
risks of transportng prisoners to and from courts
and correctonal facilites.

Australian trend towards Remote Partcipaton

The rapid adopton of videolink technologies by
Australian courts needs to be seen in the context
of these developments. Their use has expanded
considerably from their original purposes: to al-
low vulnerable and child witnesses to give their

3. policy context

evidence remotely during a trial and to link de-
fendants to the court from prisons. Videolinks
are now used for a multtude of other purposes.

The current study found that videolinks are used

so extensively in Australia that police statons,

prisons and remand centres could also be consid-

ered important hubs of the network, alongside

courts (see Figure 3, p22). Across the justce sys-

tem, videoconferencing is now being used to:

e conduct preliminary psychiatric assessments
for people in remote communites;

« facilitate meetngs with legal representatves
for defendants on remand,;

e prepare probaton reports; and,

e conduct parole hearings.

The rapid increase in frequency of use is also a
product of the substantal tme and monetary
savings this technology afords, partcularly for a
country of vast distances like Australia, with some
states containing many isolated and remote com-
munites. The Chief Justce of Australia’s largest
state, Western Australia, has said that videolinks

have become an indispensible part of the way the
justce system operates in his state.®

3.2 Enabling Legislaton for Remote
Partcipaton in Court Processes: the Aus-

tralian Context’

Legislaton in all Australian jurisdictons permits
remote partcipaton for a range of purposes,
including giving evidence (both for witnesses
deemed vulnerable and those who are not) and
linking defendants in custody to courts. Although
some atempts at uniformity are recognizable,
partcularly in the case of interstate witnesses,
statute law appears to have developed on a fairly
ad hoc basis.

This has been a product of the difering impera-
tves for its use which have developed in varying
temporal and geographical contexts. The use of
videoconferencing to take evidence from chil-

6 Second author’s notes of Chief Justce Wayne
Martn's “Sentencing by Videolink” presentaton at the
Sentencing Conference, Natonal Judicial College of Aus-
tralia and ANU, Canberra, Natonal Conventon Centre, 6-7
February 2010.

7 See: Wallace (2011): 66-96.



Figure 3: Beyond the courtroom: the justce videoconferencing network in 2012. This map demonstrates the diferent
locatons that might be connected by videolink within the overall justce network, including not just courts, but police,
correctons and other government departments (© Emma Rowden, taken from Rowden, 2011: 84).

dren, victms of sexual assault and other witness-
es classifed as vulnerable, has been one such im-
peratve, and has largely sprung from law reform
eforts directed to achieving beter outcomes in
sexual assault trials. The use of the technology to
enable defendants to partcipate in remand, and
other preliminary hearings in criminal cases, has
been another driving force, prompted by con-
cerns about costs and security risks associated
with prisoner transport. The use of this tech-
nology to take evidence from witnesses located
overseas, or interstate, who might otherwise not
be available, or whose atendance might be pro-
hibitvely expensive, has been another.

Key fndings from the analysis of legislaton and
the relevant case-law are outlined below in Sec-
ton 4.2.b (pp26-29).

3.3. How ofen are videolinks used in Aus-

tralian Courts?®

Processes that may from tme to tme require re-
mote communicatons include:

e to hear expert witnesses give their evidence;
e to provide interpreters;

8 See: Rowden (2011) Ch 3; Wallace (2011): 4-12.
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e to link lawyers to court to conduct directons
hearings; and,

e for other case management and administra-
tve procedures, pre-trial conferences and
motons;

e Dail applicatons;

e sentencing hearings;

e tribunal hearings;

e civil trials;

e appeals;

e mediaton and arbitraton hearings; and,

e jury and non-jury criminal trials.

Videolinks are also being used to provide judicial
oTcers to regional courts. For example, to cover
for colleagues who are takenill, or to fnalise out-
standing maters outside of the circuit schedule.

Courts are also considering the following diverse

uses including:

e multple defendants or witnesses (some of
whom may be in courts, others appearing re-
motely, requiring court space for both simul-
taneously); and,

e sick or absent jurors.

3. policy context

Our interviewees and our industry partners re-
ported that their use of videolink technologies
was increasing overall. However, quantfying the
precise extent of the use of videoconferencing
and CCTV enabled links is surprisingly difcult.
Records of the use of videolinks are generally not
kept in a systematc fashion in all courts. Without
a systemic approach it is difcult to generalise or
make meaningful comparisons between courts
or jurisdictons. The best estmate we have been
able to obtain indicated a usage rate of approxi-
mately 10 videoconferenced calls per day (for
Victorian Department of Justce network during
2008). °

Our research indicates that courts could beneft
from more consistent standards of record-keep-
ing about the use of videolinks to beter inform
how to best allocate resources, to pinpoint areas
where the use of these technologies might be in-
creased, or more efectvely deployed, and to en-
able comparisons about the use of audio-visual
links generally both within and between jurisdic-

9 Approximate fgure only, due to some incon-
sistencies and the lack of detail in record-keeping across
courts.

tons. In Appendix D we suggest a proforma of
the kinds of data that might be usefully recorded
as a startng point. Courts might wish to add oth-
er types of informaton to collect in order to suit
their partcular needs.



4. gateways to justce project overview

Figure 4: Photographs from the Gateways
Experiment conducted in the County Court of Victoria,
August 2009 (© Emma Rowden)

4.1 Project Aims and Research Questons
The Gateways to Justce Project had four main
aims:

1. To describe how the social, technological
and built environments of remote witness facili-
tes afect the experience of justce partcipants.
2. To identfy the factors that produce a
greater sense of presence for users of remote
witness facilites and facilitate more efectve
communicaton between them and partcipants
elsewhere.

3. To measure the impact of selected chang-
es in the design and use of remote witness facili-
tes on a sense of presence and quality of com-
municaton.

4. To develop best practce guidelines for the
most efectve use of remote access facilites in
the administraton of justce.

These aims were to be met by the three main re-
search questons:

1. How are video communicaton facilites
currently used for justce purposes?
2. What is the relatve impact on presence

and quality of communicaton of upgrading the
technological environment of video communica-

ton facilites, the social and built form environ-
ment, and both of these together?

3. How can video hearings be introduced
into regular justce processes in a way that best
promotes efectve communicaton and sense of
presence?

4.2 Methods

To ensure robust fndings, data was collected
through a variety of diferent methods. A brief
summary of each method, and the key fndings
they produced, are provided below.

a) LITERATURE REVIEW

Diferent types of informaton and research sur-
rounding videolink use in courts were analysed.
These include legal analysis of relevant case-law
and legislatve provisions, criminological studies
of their use, government reports, academic com-
mentaries, literature from the disciplines of me-
dia and communicatons studies, and literature
from the disciplines of architecture, design and
environmental psychology.

Most of the empirical research and evaluatons
conducted to date have focused on the introduc-
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ton of CCTV for child and vulnerable witnesses,
centering on its impact upon the remote witness
and the recepton of their evidence.’ There have
also been studies on the use of videoconferenc-
ing to allow defendants to appear remotely.!!
Some of these studies have been undertaken in
relaton to pilot projects, and have taken the form
of reports to the courts or justce department®?;
others have been undertaken by way of inde-
pendent research.®* While academic commenta-
tors have discussed and analysed the use of vide-
olinks from a variety of theoretcal perspectves,**
the existng literature generally focuses on the
efects of videolinks on performatve and power
relatons in the courtroom, and the rights of the
accused. Broadly speaking, commentators fall
into two classes: those who see technology as
ofering ways to improve justce processes, and
those who portray the intrusion of technology as
a destabilising infuence that will operate to the
detriment of the adversarial trial process.

10 e.g. ALRC (1989), Davies & Noon (1991), O’Grady
(1996), Hamlyn et al (2004).

11 e.g. Plotnikof & Woolfson (1999).

12 e.g. Cashmore & Trimboli (2005).

13 e.g. Taylor & Joudo (2005).

14 e.g. Radul (2007), Mulcahy (2008), Poulin (2004).

4. gateways to justice project overview

KEY FINDINGS FROM THE LITERATURE REVIEW:
. Diffcult to compare between studies:
Diferences in content, context and methods
make it difcult to compare results and fndings
across existng studies.®

. Singular focus: Existng research is ofen
focused on one type of partcipant, or a partcular
type of technology, rather than the overall trend
towards the distributon of the court environ-
ment across more than one site.

. Architectural perspectves and design
issues marginalised: The importance of the de-
sign of the remote space and the confguraton
or quality of the technology is ofen marginalised
or completely ignored. A rare excepton can be
found in the work of Poulin (2004), who system-
atcally lists several major concerns with current
remote facilites provided for defendants, notng
how they impact upon, among other things, the
defendant’s experience of their immediate sur-
roundings.®

. Focus on witnesses and defendants: Most
research focuses on implementaton for vulner-
able or child witnesses, and to a lesser extent,

15 Taylor & Joudo (2005): 12.
16 Rowden (2011).

defendants. Very litle work has been conducted
on the use of videolinks for other purposes, such
as expert testmony, remote adjudicaton or ad-
vocacy.

. Court protocols, symbolism and ritual
ignored: Changes wrought to court rituals (such
as ‘the journey to court’ and the transiton from
the outside world to the court space) are ofen
ignored.'” Other embedded forms of symbolism
such as established distances or recognised hier-
archy are insufciently recognised.

. Narrow disciplinary perspectve: Re-
search also tends to be conducted within disci-
plinary boundaries, rather than utlising insights
and experience from a variety of perspectves.
For example, legal studies generally contain very
litle reference to studies on videoconferencing
outside of legal contexts, or to relevant studies
in the felds of communicatons and media gen-
erally. Studies in the later disciplines that have
investgated the concept of ‘presence’ can be
helpful in identfying factors that can contribute
to the efectve use of technology for tasks that

17 Exceptons to this can be found, e.g. Mulcahy
(2008), Vermeys (2008). We elaborate on the concept ‘the

journey to court’ on p63 and p109.



involve communicaton to or from a courtroom.
The concept of ‘social presence’ as ‘the degree
to which a medium is perceived as conveying the
presence of the communicatng partcipants’®
is partcularly helpful when analysing videolink
use in courts. This encompasses the words con-
veyed, the context in which the communicaton
takes place (including any nonverbal and verbal
cues)'® and the extent to which partcipants can
efectvely collaborate or work together.® The
‘richness of the media’ or the extent to which the
videolink confguraton is ‘able to bridge diferent
frames of reference, make issues less ambiguous,
or provide opportunites for learning in a given
tme interval, based on the medium’s capacity
for immediate feedback, the number of cues and
senses involved, personalizaton, and language
variety’ is also important.?

It is also critcal to place an analysis of remote
court environments and courthouse setngs
within the vast literature of environmental psy-

18 Short, Williams and Christe (1976): 65-6.
19 Rice (1993): 451-2.

20 Gunawardena (1995): 151-2.

21 Rice (1993): 452-3.

chology and behavioural studies. Environmental
psychology provides theories as to how difer-
ent built environments afect human behaviour
and comfort. Since the 1950s, many researchers
working in this feld have established that design
and the built environment can have an important
impact on our paterns of behaviour and on feel-
ings of comfort and well-being.?? Furthermore,
diferent environmental setngs, atmospheres
and spatal confguratons may, to varying de-
grees, support or hinder partcular kinds of be-
haviour in individuals and groups. In other words,
a partcular behaviour is more or less ‘aforded,
depending on the nature of the environment in
which that behaviour is atempted.?

There are several sensory dimensions in the built
environment that are deemed important to en-
sure psychosocial well-being, and that might ef-
fect the comfort of a remote court partcipant
while sitng in a remote space. These include:
access to, and directon of natural light; the type,
quality and levels of artfcial light; the size and
shape of the room and access and egress points;

22 Sternberg (2009).
23 Gibson (1977, 1979).

access to a view of interest, preferably of nature;
ambient noise levels and acoustc performance;
and, the ability to control temperature to com-
fortable levels — neither too hot or too cold.

b) ANALYSIS OF LEGISLATION AND CASE-LAW

A comprehensive review of legislaton enabling
remote partcipaton in all Australian States and
Territories was conducted for this project (see
Appendix A). The legislaton was analysed in
terms of the nature of the statutory provisions
empowering remote partcipaton, the type of
remote partcipant, and the extent to which the
court was empowered to impose terms and con-
ditons on remote partcipaton. Subordinate leg-
islaton, court rules and practce directons, were
also examined.

Case-law from all Australian jurisdictons that in-
terpreted and applied these provisions was also
analysed. The focus of that analysis was directed
to the the use and interpretaton of these statu-
tory powers to impose terms and conditons on
the use of videolinks.
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KEY FINDINGS FROM REVIEWING THE
LEGISLATION AND CASE-LAW:?4

. No overarching legislaton: There is no
complete and comprehensive legislatve pro-
vision for the use of videolinks in courts in any
Australian jurisdicton. Rather, there is, in each
jurisdicton, a combinaton of diferent pieces of
legislaton directed to diferent categories of re-
mote partcipant (vulnerable witness, defendant)
coupled with more general provisions directed to
the use of videolinks to take and receive evidence
from out of the jurisdicton and, in most cases,
from elsewhere within the jurisdicton.

. Presumptve use for vulnerable witness-
es: There are some variatons between jurisdic-
tons in the way the evidence of ‘vulnerable wit-
nesses’ is given, and in the types of witnesses
that fall within that category. However, there is
a strong trend to more uniform approaches, par-
tcularly in the case of child witnesses in sexual
assault cases, where a presumpton in favour of
evidence being given by videolink is now clearly
established. That trend should also be seen in the
context of moves by many jurisdictons towards

24 This secton is adapted from Wallace (2011):
Chapters 3 and 8.
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pre-recording of the victm’s evidence as the pri-
mary source of testmony.

. Varied approaches to partcipaton by
defendants: In the case of defendants in custody
appearing remotely, the legislatve approaches
are more varied. Although there is a general
consensus favouring presumptons in favour of
the use of videolinks for more formal types of
court appearances (remand, pre-trial hearings,
adjournments), the legislaton generally refects
the view that for more important types of court
appearances, the defendant should be physi-
cally present in the court. However, there is less
consensus around what these more important
types of hearings should include. Most legisla-
ton would presume that trials, appeals and sen-
tencing would be conducted with the defendant
physically present in court, although there is no
uniform view in relaton to appeals and sentenc-
ing.

. Broad discretons: Other than in the case
of vulnerable witnesses, legislaton is very gener-
al in its discretons and appears to provide judicial
oFcers with broad powers to consider the desir-
ability or otherwise of remote witness links. Dis-
cretonary powers typically require the court to

consider ‘fairness’, ‘the interests of justce’ and,
sometmes, ‘convenience’. Analysis of the case-
law suggests that, in criminal cases, the focus on
the rights of the accused (partcularly in relaton
to evidence that is to be heard against them) will
be a highly signifcant consideraton. The cost and
delay avoided by taking the evidence by videolink
will generally weigh more strongly in civil cases
than in criminal cases.

. Some operatonal issues addressed: In
additon to broad discretonary powers, the leg-
islaton usually also focuses in detail on a number
of practcal issues, such as how documents can
be shown to, or displayed by, the remote witness,
how the witness can take an oath or afrmaton,
and how laws about contempt of court might be
enforced, and powers for the court to deal with a
technical failure.

. Focus on setng up: The focus of much
of the delegated or subordinate legislaton (court
rules, practce directons) appears to be largely
on the practcal needs of the court in setng up
and running the link (booking the link, notfying
the court and other partes).

. Limited atenton paid to technical stand-
ards: Most of the legislatve provisions only en-



Figure 5: Site visits revealed not only the confgu-
raton of the technology and the design of the

remote space, but also indicated potental design
failings and initatves made by staf to train users

(© Emma Rowden; taken from Rowden 2011: 53).

gage with technical standards relevant to the op-
eraton of the videolink to the extent that they
require the link to provide ‘appropriate persons’
at either end of the link with sound and vision of
‘appropriate persons’ at the other end of the link.
Neither the governing, or subordinate legislaton
generally contains any detailed specifcatons, for
example, relatng to camera angle, display size,
audio or visual quality.
. Extensive powers to impose conditons
that appear to be under-utlised: Most of the
legislatve provisions enable courts to impose
conditons on the use of remote witness technol-
ogy. In some jurisdictons, these powers are gen-
eral, whereas others provide detailed optons, in-
cluding conditons related to technical standards,
such as:

- the equipment;

- the layout of cameras;

- standard and speed of transmission; and

- the quality of communicaton.
However, few instances of courts contemplatng,
or exercising, these powers to any signifcant ex-
tent appear in the case-law.
. Lack of detailed guidelines: The word-
ing of the provisions in most jurisdictons makes

the use of these powers subject to conditons set
out in the enabling legislaton, or court rules. A
number of courts have formulated guidelines and
directons for the use of videolinks. Some focus
on witness evidence generally. Others are more
specifcally directed to the situaton of a defend-
ant appearing from a correctonal facility. The
Australian provisions tend to stand in contrast to
the detail contained in court procedures in other
countries, such as the Netherlands and the United
States. In the US, the Federal Judicial Center has
laid down quite detailed guidelines for judges re-
latng to the use of videolinks. They cover aspects
of the technological and environmental set-up of
the technology and the way it is used, including
the camera shots, the views that are available to
the partes, the handling of exhibits and the mak-
ing of a record of proceedings. For example, itis
suggested that document (‘evidence’) cameras be
available at either end of the remote link to dis-
play exhibits, and that annotaton tools be avail-
able so that the witness’s atenton can be drawn
to partcular passages on a document or locaton
on an exhibit. Rather than rely solely on court
staf to control the operaton of cameras, in some
US Federal Courts, lawyers are able to undertake
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this task from special technology-integrated lec-
terns. Courts in the Netherlands have issued very
detailed guidelines for the way the technology
should be confgured, with an emphasis on ‘true
to life’ or providing equivalence to the courtroom
experience.® They set out standards in relaton
to:

- the confguraton of the technology;

- lines of sight and perceptons;

- lightng and contrast;

- number and type of cameras and

screens;

- ease of operaton;

- dealing with documents; and,

- audio quality.
These, in efect, provide a functonal, performa-
tve specifcaton which the technology is expect-
ed to achieve.

¢) SITE VISITS?

The research team analysed sites involved with
videolinked court proceedings in over 40 court-
houses and 20 remote sites. Site visits took place

25 van Roterdam & van den Hoogen 2011.
26 This secton adapted from Rowden (2011): Chap-
ter 2.
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over a three-year period. Researchers collected
data on a range of spaces that a remote partci-
pant might experience. The research team took
note of both quanttatve or descriptve elements
(such as room size, number of windows, locaton
proximate to other places in the building, the
physical arrangement of furniture, the items of
technology present), as well as more qualitatve
elements (such as the quality of fnishes, the am-
bience of the room, the quality of the technology
- its type, confguraton and capacity - and the ex-
tent to which the technology had been integrated
into the built fabric).

KEY FINDINGS FROM SITE VISITS:

. Diverse range of remote spaces: There
are a diverse range of types, sizes and scales of
spaces used for remote court partcipaton. Of-
ten, remote partcipaton occurs from spaces that
are mult-functonal, and serve other purposes
when not linked to the court. Interviews with
stakeholders confrmed that Australian courts
currently link to spaces as diverse as: a meetng
or conference room, a business centre at a com-
munity centre or commercial o¥ce, a videocon-
ferencing room or oFce at a university, a hospital

Figure 6: Testng the link in a prison videoconfer-

encing suite (© Emma Rowden).



chapel or tea room, and a room that is also used
to store photographic equipment.

. Unhealthy spaces: The conditons ex-
hibited in many remote facilites were ofen of
a quality that was incompatble with principles
identfed in architectural and environmental psy-
chology research about spatal features that pro-
mote well-being, reduce anxiety and calm their
occupants.

. Remote spaces are generally small, bland
and anonymous in character: For the witness
who partcipates remotely, the ‘typical’ remote
partcipaton room is a small, bland, anonymous
and sometmes crowded space, ofen also used to
store other equipment or furniture. Some more
recently built facilites designed specifcally for
child witnesses were a notable excepton to this
Tnding. The spaces used in prisons and other cor-
rectonal facilites for videolinks tend to be simi-
larly cold and featureless spaces. The view the
courtoom receives of the space can sometmes
be dominated by signage indicatng the name of
the prison. There is a strong emphasis on secur-
ing the equipment from the risk of damage by de-
tainees, and on ensuring security in the videolink
area.

. Lack of natural light and views: The pur-
pose-built remote partcipaton space ofen, but
not always, lacks natural light or external views,
with internal lightng that is cold and glaring.

. Technology dominates: The remote wit-
ness is ofen positoned extremely close to the
technology (‘eyeballed’).

. Technology not integrated: The vide-
oconferencing or CCTV technology is ofen not
well-integrated into the built fabric of the room,
as it is usually placed within a discrete and mov-
able cabinet or trolley.

. Limited courtroom views: The remote
partcipant is ofen only provided with two screen
shots of the courtroom: one focused on the judge
and the other on the bar table.

. DifFcultes viewing documents and
exhibits: Equipment to transmit documents or
images of exhibits, such as document cameras,
is not always available. When available, it is not
always set up or installed; there are ofen no in-
structons to assist the remote partcipant to use
it, and litle in the way of technical support avail-
able.

d) OBSERVATIONS AND EXPERIENCES OF RE-
MOTE PARTICIPATION

The research team observed remote and dis-
crete courtroom setngs. Observaton fndings
revealed discrepancies between the legislaton
and practce notes describing how remote par-
tcipaton should occur, and what was happening
in practce.

KEY FINDINGS FROM OBSERVATIONS:

. Image of remote partcipant distorted
and not life-like: Remote partcipants ofen ap-
pear onscreen such that their face takes up a
large proporton of the screen, and is badly lit.

. Difcultes with simulatng eye-contact:
The two-screen compositon and positon of the
camera generally means that the eyes of the re-
mote partcipant appear downcast as they switch
back and forth between two displays (see Figures
32-34, pp 72-73).

. Difcultes displaying multple images: If
the Picture-in-Picture (PIP) opton is used, some-
tmes it can obscure important details of the
main image (in a mult-defendant prisonlink we
observed, the PIP even obscured one defendant’s
face).
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. Unnatural dislocaton of voice from im-
age of speaker: The voice of the remote partci-
pant coming through the speakers is ofen not co-
located to the image of the person when viewed
in the courtroom. In other words, the sound rein-
forcement speakers are ofen placed at a distance
from the screen where the image of the person
who is speaking is appearing. In one courtroom
visited, the sound of the remote witness’ voice
was heard from a sound reinforcement speaker
directly located above the public gallery, while
the screen with their image was located above
the witness box on the other side of the court-
room.

. Amplifed speech ofen sounds unnatu-
ral and lacks clarity: The quality and efectve-
ness of speech communicaton via a videolink is
infuenced by the performance of the audio sys-
tem and room acoustcs at both ends. Therefore,
when a weak link in the technical chain exists, it
is common for listeners to receive speech from a
remote talker that is unnatural sounding and of
low intelligibility. At best this requires increased
cognitve efort to interpret the spoken words.
At worst speech intelligibility can be so poor that
speech content is not properly understood.

4. gateways to justice project overview

e) SEMI-STRUCTURED INTERVIEWS

Interviews were conducted with over 60 stake-
holders. The opinions of judicial oFcers, lawyers,
court staf, expert witnesses, and remote court
ofcers were sought, along with court admin-
istrators and architects who help procure court
buildings.

Interviews were conducted over a period of 17
months between October 2008 and February
2010. Interview subjects were initally recruited
by formal leters of invitaton through our part-
ners on the project (Department of Justce Victo-
ria, Western Australia Department of the Atorney
General, the Director of Public Prosecutons ACT
and the Australian Federal Police). Further inter-
viewees were identfed and recruited through a
‘snowballing’ process whereby one interviewee
suggested another, or during court observatons
and site visits. While some structured questons
were used to ensure certain issues were ad-
dressed, in many interviews the issues were cov-
ered mainly as they arose naturally through the
fow of conversaton. Interviews were recorded
on a digital audio recorder, anonymised, and
later transcribed. Summary maps of the material

covered in each interview were made by the re-
searchers to code, then discuss, review and inter-
pret the content.?

There was a wide spectrum of views regarding re-
mote partcipaton in court processes. Those in-
terviewed were self-selected and generally held
strong opinions regarding videolinks either way
and perhaps saw this as a good opportunity to
register those opinions in a more formal setng.
This was partcularly the case for those whose
jobs dealt more directly with the day-to-day prac-
tcalites and operaton of remote facilites. These
interviews tended to run the longest.

KEY FINDINGS FROM THE SEMI-STRUCTURED IN-
TERVIEWSZ:

. Diversity of opinions expressed but over-
all, videolinks seen as a positve development:
There were a wide range of views expressed,
however almost unanimously it was perceived
that the introducton of videolinks into courts has

27 See Rowden (2011): 58, and Rowden, Wallace &
Goodman-Delahunty (2010): 372.

28 This secton draws upon the analysis of interview
data contained in Rowden (2011) and Wallace (2011).



been a positve step forward in:

- expeditng court processes;
minimising delays and travel tmes;
improving the delivery of justce; and,

- supportng vulnerable witnesses.

Interviewees were more likely to support its use
for uncontroversial evidence or administratve
type procedures where consideratons of cost
and efciency are most compelling. More diverse
opinions were expressed in relaton to its use for
appearances that were seen as more signifcant,
for example important or contested evidence or
for sentencing defendants.
. Adequacy of the environmental and tech-
nological conditons questoned: Many inter-
viewees expressed concerns about the adequacy
of the videolink technology they were required
to work with, and the quality of the environ-
ments that supported the technology. Concerns
about the availability and limitatons of tools
to adequately display documents, exhibits and
audio-visual material over videolink were raised
frequently. Other concerns included restricted
views (expert witnesses partcularly complained
about not being provided with views of jurors), as
well as poor quality sound and vision.

. Concerns expressed about efect on
perceptons: Some interviewees thought that
evidence given in the courtroom made a greater
impression on a jury than evidence given via vide-
olink, partcularly where it was evidence that was
signifcant or important. However, this was not
a universal view and there were suggestons that
the standard of the technology (for example, the
size and clarity of screen and audio) would be im-
portant consideratons in relaton to the impact
of videolinked evidence.

. Concerns expressed about the ability to
assess credibility and the capacity to confront:
Some interviewees thought that witnesses who
gave evidence on videolink were perceived as
less credible, although others sharply disputed
this view. Judicial ofcers who were dubious
about the value of in-court assessments of de-
meanour as a guide to truthfulness generally saw
no adverse impact on credibility where a witness
gave evidence remotely. There were markedly di-
vergent views as to the ability to efectvely chal-
lenge a witness’s credibility on videolink, and the
extent to which the ability to ‘confront’ a witness
was both a requirement, and a possibility, when
evidence was given on videolink.

. Concerns raised about efect of remote
appearance on behaviour of remote partci-
pants: Many interviewees recounted incidents
of remote partcipants being disinhibited in their
behaviour, and ofen ‘forgettng’ that they were
in court. This was evidenced by behaviour that
was incongruent with the serious court setng,
for example, some defendants and lay witnesses
quoted as having said “see you later” to the ju-
dicial oFcer at the conclusion of the link. There
were concerns that incongruent behaviour could
impact adversely on the percepton of the re-
mote partcipant by those in the courtroom. This
incongruent behaviour may, in part, be due to the
fact that remote environments are in scale, decor,
materiality and fnishes ofen very diferent from
that of a regular courtroom. The social and envi-
ronmental cues® as to appropriate behaviour are
more difcult to read or sustain.*

. Sentencing by videolink raised concerns:
Although there is no doubt that it is occurring on
a reasonably regular basis, almost all interview-
ees that raised the topic of defendants being sen-
tenced remotely by videolink expressed concerns

29 Rapoport (1982).
30 Rowden (2011).
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about the practce. Those who held reservatons
felt that the signifcance of a sentencing hearing
required the defendant to be physically present.
Other concerns raised by judicial ofcers included
a diminished capacity to engage with the com-
munity and the defendant in the process when
sentencing was conducted remotely. Some law-
yers expressed concerns about the impact of ap-
pearing remotely on the defendant’s behaviour,
as well as the potental distance created beween
the defendant and their adjudicator.®

f) THE GATEWAYS EXPERIMENT

The fnal stage of the research consisted of a
controlled experiment designed to test the rela-
tonship between some of the variables that had
been identfed — from site inspectons, court ob-
servatons and interview data — as impactng on
the success of video-mediated encounters. The
experiment focused specifcally on one partcular
type of encounter: between a witness (expert or
non-expert) and the courtroom partcipants who
receive their evidence (lawyers, judicial ofcers
and jurors).

31 For further details, see Rowden, Wallace &
Goodman-Delahunty (2010).
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Subjects

Research subjects who served as mock jurors
were 170 jury-eligible Australian citzens living
in Melbourne, recruited either from local news-
paper advertsements (N=113) or from the jury
pool in the Victorian County Court who atended
court for jury service but who were not selected
to serve (N=57).

Lay witnesses were recruited from local news-
paper advertsements (N=64). Expert witnesses
(N=21) were provided by the Australian Federal
Police, the Victorian Police Forensic Department
and the Victorian Insttute of Forensic Medicine.
Potental jurors and witnesses indicated their in-
terest in partcipatng via a website, where they
were selected to achieve an approximately equal
representaton of men and women, and younger
and older persons for each jury group. By con-
trast, court witnesses for each session were se-
lected to be as similar as possible, to minimize
variaton.

Locaton
The experiment took place in August 2009 in the
Victorian County Court in downtown Melbourne.

One of the industry partners, the Victorian De-
partment of Justce, made available a modern
courtroom, a regular remote witness room, and
a generous meetng room that was transformed
into an ‘enhanced’ remote witness room. These
building modifcatons were made possible with
the support of the Liberty Group (the owners of
the building).

A pilot test was carried out at the University of
Canberra with some 30 management students.
This study tested diferent aspects of the orienta-
ton and introducton of witnesses, as well as de-
veloping the items used in surveys of witnesses
and observers. A second pilot, carried out over
three days in June 2009 at the County Court Vic-
toria, resulted in alteratons to the design stand-
ards and processes used in the fnal experiment.

Conditons

Four conditons were tested, including one con-
trol conditon (see Figure 7, p34). The control
conditon involved a ‘standard’ environment and
‘standard’ process (BB) and the three experimen-
tal conditons were: enhanced environment and
enhanced process (AA), standard environment



Figure 7: The four diferent conditons tested in the
experiment.

and enhanced process (BA), and enhanced envi-
ronment and standard process (AB).

The conditons were tested in 21 sessions. A ses-
sion was designed to have each of the four con-
ditons, with each session presentng the condi-
tons in a diferent order. The conditon order
was systematcally varied to ensure that each
conditon appeared frst and last at least 4 tmes.
In practce, two of the sessions involving expert
witnesses had an extra witness. Each witness tes-
tfed only once. Witnesses at each session were
randomly assigned to one of the four conditons.
Jurors were assigned to one of the 21 sessions,
based both on an atempt to get a demographic
balance between jurors on each panel and their
availability.

Procedures

Partcipants who registered via the website com-
pleted a questonnaire about a month before the
study period. Those who volunteered on the day
from the jury pool completed this questonnaire
before partcipatng in the rest of the process.

Witnesses were shown a short extract from a fim
by Wim Wenders, The American Friend (1977),
which showed a hitman tailing his target across
several Paris railway statons, before shootng
him as he was ascending an escalator. This fim
was chosen because there was no dialogue, it
had a fairly simple story line and was directly rel-
evant to a criminal trial. Witnesses were shown
the flm segment, and then escorted to the re-
mote witness room.

Each witness was assigned a diferent experimen-
tal conditon. Jurors observed the four witnesses
giving their testmony. Jurors did not know which
of the four conditons each witness had been as-
signed, nor did they see the flm extract. Given
that the four witnesses all saw an identcal event,
it is likely that there was a learning efect for ju-
rors across the conditons.

Witnesses completed one survey before leaving
the witness room and coming into the courtroom
for a debriefng with the jurors and the court par-
tcipants. Jurors completed four surveys, one for
each witness.
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Measuring efects

Both pre- and post-questonnaires administered
throughout the experiment included scales de-
veloped by the research team. Several scales
were produced from items using principal com-
ponents analysis. Where there were only two or
three items on a scale, a modifed version of this
technique was used, in which ordinal rather than
interval-level measurement was assumed. Some-
what diferent scales were produced for witness-
es and jurors, refectng both the diferent roles
they played in the process, as well as the need to
keep the jury questonnaire as short as possible
to avoid survey fatgue. Witnesses partcipated
in just one interview; jurors saw four (or, in a few
cases, more) witnesses.

A distncton was made between the frst witness
that jurors saw, and subsequent witnesses; this
diference refects in part a ‘learning’ efect, once
the juror had completed one form, they had a
beter idea of what the researchers were looking
for, but it also provides a diference between ini-
tal impressions and more considered views.

4. gateways to justce project overview

Figure 8: LeT: view of “enhanced” remote room; Above:
view of backdrop to “enhanced” remote room (© Emma

Rowden).



Figure 9 (clockwise from lef): Standard remote witness room: view of remote witness as they appear on the courtroom display; views of the two cathode-ray (CRT) screens on the mov-
able trolley; view of remote witness in standard room with stacked chairs behind, movable trolley in the foreground, and blocked window in the background (© Emma Rowden).
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Figure 10 (clockwise from leF): Enhanced remote witness room: view of remote witness as they appear on the courtroom display; view of courtroom for remote partcipant on sin-
gle large screen, other features of the enhanced room include views outside, comfortable chair, large windows with natural light, fowering plant, visual interest in textles and colour
scheme; view of background to witness with blue acoustc panel; self-view on widescreen allows the witness to check their appearance on the courtroom screen (© Emma Rowden).
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PLAN OF ‘STANDARD’ REMOTE WITNESS ROOM
6. SCALE 1:50

1. moveable trolley with CCTV equipment
enclosed

2. plastc chair for witness

3. plastc chair for support person

4. stack of plastc chairs

5. ceiling-mounted Judge’s overview camera

6. existng window - natural light blocked by
opaque screen

Figure 11: Standard remote witness room: 3-D view of design for standard room; plan of standard room (3D model © ICE Design; plan © Emma Rowden).
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PLAN OF ‘ENHANCED’ REMOTE WITNESS
ROOM

1. acoustc panels 1200mm x 2400mm

2. moveable background panel

3.rug

4. table with 50 inch plasma screen, camera
and co-located speaker

5. fowering plant

6a. existng ceiling-mounted light ftngs

SCALE 1:50

6b. supplementary videoconferencing light
ftngs (ceiling-mounted)

7. decoratve blinds to help control for glare
8. comfortable tub chairs

9. views to cityscape beyond

10. ceiling-mounted microphone

Figure 12: Enhanced remote witness room: 3-D view of design for enhanced room; plan of ‘enhanced room (3D model © ICE Design; plan © Emma Rowden).
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Figure 13: The courtroom within the County Court of Victoria, Melbourne, where the Gateways experiment was conducted (© Emma Rowden).
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The survey measured witnesses’ responses to:

. the quality of the orientaton;
. whether they were made to feel welcome
. how well the interacton with the pros-

ecutor went (whether the witness developed a
rapport with the prosectutor, made eye-contact
with them and sensed the impression they had
made on the prosectutor);

. how well the conversaton went (whether
the conversaton fowed smoothly, whether the
witness could follow the questons and whether
he/she was nervous); and,

. whether the witness was stressed, con-
fused or anxious.

Jurors also provided responses to the above is-
sues, except for those regarding orientaton.

The experiment tested three efects:

1) the impact of the enhanced environment
compared to the standard environment;

2) the impact of the enhanced process com-
pared to the standard process; and,

3) the impact of having both environment
and process changed relatve to the standard
conditon for each.
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Results

Witnesses who experienced the enhanced en-
vironmental conditons had signifcantly higher
scores for the perceived quality of the technol-
ogy and the witness room than those who were
assigned to the standard conditon. Jurors had a
similar percepton when they compared two wit-
nesses experiencing enhanced conditons with
two witnesses who were assigned to the stand-
ard conditon. The changes to the physical and
technological environment were recognized both
by those who experienced them directly, and by
those observing.

Witnesses who were assigned to the enhanced
process conditon reported a strong positve im-
pact of the orientaton, as well as the welcome
they received. Jurors did not see the orientatons
so were not asked about this, but they did notce
a diference in the quality of the in-court recep-
ton of the witness. As with improvements to the
environmental conditons, process changes made
a detectable and positve impression on both wit-
nesses and jurors.

These environmental and process impacts test
the quality of the experimental interventon.
They measure whether the changes were large
enough for partcipants and observers to notce,
as well as whether they regarded these diferenc-
es as positve. For both interventons, the efects
were notced and appreciated by both witnesses
and jurors.

A further measure of the success of the experi-
ment is whether there was an impact on the qual-
ity of the court procedure; in this case, an inter-
view between prosecutor and witness. Given the
short length of the interview, and the artfciality
of the situaton — the witness did not actually wit-
ness an assassinaton on a Paris subway — it might
be expected that such an efect would be harder
to fnd. Nevertheless, an improved process did
enhance the quality of the interacton between
prosecutor and witness, from the perspectve of
the witness. Jurors also reported a diference in
the quality of the interacton, but only for the
second or subsequent observaton. This delayed
response of jurors suggests that observers might
detect changes in the physical environment rela-
tvely quickly (in this case, in observing the frst



witness), but more subtle efects, like quality of
interacton, might take longer to notce.

For the other two measures, the perceived suc-
cess of the interview, and the level of anxiety or
stress, there were no signifcant diferences be-
tween witnesses who were assigned the stand-
ard and enhanced conditons. This is from the
perspectve of the witnesses themselves, who did
not have anything to compare their experience
with. A real witness might be questoned for con-
siderably longer than the seven minutes, on aver-
age, that the witnesses in this study experienced.
At the subsequent debriefng session, witnesses
who were assigned to the standard process and
environmental conditon did express higher lev-
els of anxiety and dissatsfacton relatve to the
others, so perhaps the witnesses were not con-
scious of how they were feeling at the tme, and
could name and describe their experiences only
later.

However, from the perspectve of jurors, there
were signifcant diferences for both perceived
success of the interview, and the level of anxiety
or stress, at least for the second or subsequent

witness. (The delayed response is consistent
with that of the witnesses). What is most re-
markable, however, is that improvement in the
efectveness of the interview and reductons
in perceived stress were identfed not just for
those who undertook the enhanced process con-
diton. The witnesses who were assigned to the
enhanced environmental conditon also were
perceived to be more efectve in their interview
and less stressed than their counterparts in the
standard conditon, even if the process remained
unchanged. This suggests that, even if the wit-
ness might not consciously notce it, improving
the quality of the remote witness room and the
technology does make for a more successful jus-
tce process, from the viewpoint of the group of
people who are entrusted with decision-making
authority, the jury. Improving the process as well
makes a further diference.

The main conclusions from these results is that
justce agencies that are considering upgrading
their facilites should do so as part of a holisitc
approach. Improving the design of the remote
room and the technology does have a signifcant
impact on the quality of the process. So, does

improving the quality of orientaton of the wit-
ness and procedure for introducing the witness
in court. Improving them together is both a pru-
dent and efectve way of improving the quality of
the justce process.

KEY FINDINGS FROM THE EXPERIMENT:

. Improving process has a positve efect,
and improving the environment has a positve
efect; however, improving both has a com-
pounding efect: Improving processes and the
environment and the technology together has
a greater efect than improving either environ-
ment, technology or processes separately (see
Figure 14a and 14b).

. The quality of the environment of the
remote space is notced by those in the court-
room: In the experiment, it was found that im-
proving the design of the remote witness room
meant that the overall environment was seen as
more friendly both by witnesses and jurors.

. Improving the quality of the videolink
t